MEMORANDUM OF AGREEMENT

ENTERED INTO BETWEEN

THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA THROUGH ITS DEPARTMENT OF ENERGY
(hereinafter referred to as the “Department”)
AND

MADIBENG MUNICIPALITY
(hereinafter referred to as the “Municipality”)
      EEDSM PROGRAMME 01 JANUARY 2014 TO 30 JUNE 2014 
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1. 
PREAMBLE
WHEREAS the Government of the Republic of South Africa through the Department of Energy (the “Department”), in terms of the White Paper on Energy Policy (1998) and the National Energy Act, 2008 (Act 34 of 2008), has assumed both the political and part of the financial responsibility for Energy Efficiency;
AND WHEREAS the municipality has accepted the conditional grant of an amount of R 3, 000, 000 (Three Million Rand Only) in respect of the Energy Efficiency and Demand Side Management Programme for determination of energy consumption baseline and implementation of energy efficiency measures in municipal infrastructure within municipal area of jurisdiction;

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS: 
2. 
INTERPRETATION AND DEFINITIONS
2.1
INTERPRETATION

2.1.1 
The head notes to the various clauses of this Agreement and the Index are inserted for reference purposes only and shall in no way govern or affect the construction of this Agreement.

2.1.2
This document including the Preamble and the Annexures constitute the sole record of agreement between the Parties relating to its subject matter and cancels and novates any prior verbal or written communication relating to such subject matter, whether express or implied, including any letters, drafts agreements, memoranda or minutes.
2.1.3 Words in persons shall include juristic entities and vice versa.

2.1.4 The singular shall include the plural and vice versa and reference to any gender shall include the other gender.

2.1.5 
Any reference to a statutory provision shall include a reference to that provision as amended from time to time.
2.1.6   The rule of interpretation that an agreement, or any part of an agreement, is to be interpreted against the Party responsible for the drafting or preparation of the agreement, shall not apply and the Parties hereby waive the reliance on any such rule of interpretation.

2.1.7 In the event of any conflict between this Agreement and the annexures attached hereto, the provisions of this Agreement will prevail.
2.2
DEFINITIONS

Unless the context indicates otherwise, the following expressions shall bear the meanings assigned to them and cognate expressions shall bear corresponding meanings:

2.2.1 "Agreement" 
means this Memorandum of Agreement and the 
annexures attached or referred to herein;
2.2.2
“Cost per Installation”
means the costs incurred for the Installation of energy efficient technologies in municipal infrastructure;
2.2.3
“Day”
means any day excluding public holidays, Saturdays and Sundays;

2.2.4
“Department”
means the Department of Energy;

2.2.5
“DoRA”
means the Division of Revenue Act, enacted in 2013;
2.2.6 “Installation”
means retrofit with energy efficient technologies in municipal infrastructure under the Energy Efficiency and Demand Side Management Programme;

2.2.7 “MFMA”
means the Local Government: Municipal Finance Management Act, 2003 (Act                                                                                                                                                                           56 of 2003);
2.2.8 “Minister”
means the Minister of Energy for the Republic of South Africa     (or his / her duly authorized representative) or any other Minister of the Republic of South Africa designated as being responsible for the Energy Portfolio, or acting as such;

2.2.9 “Month”
means a calendar month;

2.2.10 “Programme”
means the programme to determine energy consumption baseline, install  energy efficient technologies ,measure and verify energy efficiency savings in municipal infrastructure, and as set out more fully in Annexure A;
2.2.11 “Programme Creditors”
means the contractors, consultants and the service providers procured by the municipality to determine the energy consumption baseline, install energy efficiency technologies and measure and verify energy efficiency savings of the Programme activities in the municipal infrastructure
2.2.12 ”Programme Funds”
means the funds allocated to implement the activities  in the Programme as set out in Annexure A which funds are to be transferred by the Department, in accordance with the DoRA to the municipality;

2.2.13 “Project Sites”
means the municipal facilities under the custodianship of the municipality at which the municipality shall implement the Programme activities, as listed in Annexure A
2.2.14 “the Parties" 
means the Department and municipality; and individually referred to as a" Party";

2.2.25 "Signature Date" 
means the date of the last Party signing this Agreement;
3. 
THE PROGRAMME
3.1.  
It is recorded and agreed upon by the Parties that the Programme will focus on the determination of energy consumption baseline, installation of energy efficient technologies, and Measurement and Verification (M&V) of energy efficiency savings in municipal infrastructure.
3.2
Duration of the Programme
3.2.1
Irrespective of the Signature Date, the implementation of the Programme shall be over a period of six months, from 1 July 2014 to 30 June 2015.
3.2.2.
The contract period referred to in clause 3.2.1 may be extended by agreement between the Parties and subject to the Parties’ respective prescripts for approval.
4. 
THE PROGRAMME FUNDS AND FINANCIAL PROCEDURES

4.1  
The Department shall retain overall accountability for transferring the Programme Funds relating to the implementation of the Programme.

4.2
The total amount of the funds for the implementation of this Programme as indicated in this contract shall also be indicated in the Allocation Letter to be submitted by the Department to the municipality within 30 (thirty) Days of the promulgation of the DoRA.
4.3
The Programme Funds shall be transferred to the municipality by the Department in terms of DoRA and in accordance with the 2013 Local Government Payment Schedule approved by the Director-General: National Treasury.

4.4 
The Parties agree that the municipality shall be entitled to recover a Project Management and Administration fee from the Programme Funds. The Management and Administration fee is chargeable at the rate of 5% (five percent) and will be deducted directly from the Programme Funds on a monthly basis against the actual expenditure. Such deductions shall be reflected in the monthly and quarterly statements of account presented to the Department.
5. 
RESPONSIBILITIES OF THE PARTIES

5.1 
THE DEPARTMENT
5.1.1  
The Department shall be responsible, in accordance with this Agreement, to transfer the Programme Funds to the municipality, as per approved payment schedule by National Treasury, in terms of the DoRA.  

5.1.2 In the event of the Municipality failing to comply with the conditions of the grant, and in accordance with the provisions of DoRA, the Department may:

5.1.2.1

withhold the transfer of the Programme funds as directed by DoRA,  

 5.1.2.2
amend the payment schedule, and

 5.1.2.3    
In case where funds have already been transferred to Municipalities accounts, give instruction to National Treasury to recover fund from equitable share. 
5.1.3
The Department shall be responsible for approving the technical specifications, energy audits reports, and all other reports related to the implementation of the Programme submitted by the municipality.
 5.1.4
The Department may on written request by the Municipality assist with strategic direction on the implementation of the Agreement.
5.2
THE MUNICIPALITY 
5.2.1
The Municipality shall implement the Programme only to determine energy consumption baseline, installation of efficient technologies as set out in “Annexure “A” and as agreed with the Department. 
5.2.2
The Municipality shall utilise the Programme Funds to pay the Programme Creditors for services duly rendered in terms of this Agreement upon receipt of invoices. 
5.2.3
The Municipality shall verify that the work performed by the Programme Creditors comply with the requirements and/or standards prescribed by the Department in this Agreement, prior to making any payments.
5.2.4
The Municipality shall ensure that energy consumption baseline measurements are taken, and approved by the Department in respect of all municipal infrastructure prior to commencement of any work.

5.2.5
The Municipality shall submit monthly, quarterly and annual written performance reports on the progress of the Programme to the Department.
5.2.6
The Municipality shall report to the Department, as required and in terms of DoRA.
5.2.7 In implementing the Programme, the Municipality shall: 

5.2.7.1
Incur and facilitate payment of capital costs, installation expenses, necessary operational costs, and expenses respectively, including but not limited to all applicable taxes, levies and overhead costs.
5.2.7.2
 Apply its own approved procurement processes, norms and criteria as a local sphere of government, identify and secure services of the Programme Creditors required for the execution of this Agreement and also facilitate payment of such Programme Creditors.
5.2.7.3
Act in accordance with the provisions of Section 217 of the Constitution of the Republic of South Africa 1996.
5.2.7.4
Ensure that, in facilitating the roll out of the Programme, reference is made to the relevant South African Bureau of Standard (SABS) approved standards and codes of practice.  Where such standards do not exist then reference must be made to international standards.
5.2.7.5
Ensure that with the long-term Energy Efficiency and Demand Side Management Programme all the standard requirements are met through clearly established energy efficiency principles, as set out in the White Paper on Energy Policy dated December 1998 and the National Energy Efficiency Strategy of 2005, as amended from time to time.
5.2.7.6
Ensure that in the Programme roll out reference is made to all relevant standards as mentioned in clause 5.2.7.4 herein and that it proceeds in a structured and orderly fashion and within a pre-determined time frame as set out in the business and implementation plans to be submitted to the Department of Energy within three months of signing the contract. 
5.2.8
The Municipality shall ensure that no additional costs and expenses are incurred.

5.2.9 Should additional costs and expenses be anticipated, the Municipality undertakes to approach the Department to obtain the necessary authority to incur same.
5.2.10 The Municipality shall comply with the conditions of the conditional grants set out in the Frameworks for Conditional Grants to Local Governments as gazetted in the DoRA of 2013.
6. 
INSPECTION

The Department will be entitled, at any time and upon request, to inspect all books, records and documents in the possession or under the control of the Municipality which relate to any matter contemplated in this Agreement; and to interview any person appointed in relation to any projects in the Programme in order to ascertain whether the Municipality has complied and/or is complying with its obligations under this Agreement.
7. 
AMENDMENTS TO PROJECTS IN THE PROGRAMME
7.1 
Subject to clause 7.2, the Municipality may amend the scope of the programme in Annexure A as per the findings of the energy audits. 
7.2
Any amendment to a project shall be approved by the Department, in writing, prior to project implementation; the approval thereof shall not be unreasonably withheld.
7.3
Accordingly, all variances with the Programme targets (as set out in Annexure A) shall be reconciled monthly in arrears by the Municipality and shall be reflected in its monthly reports to be provided to the Department in accordance with this Agreement.

7.4
Payments shall then be accordingly amended, provided that the average Cost per Installation remains the same.

7.5
Additional expenses that would lead to an escalation of such costs may only be incurred with the prior written approval of the Department.
8.    MONITORING AND REPORTING
8.1 
The Department may appoint a third party to evaluate and carry out any technical or financial audit whenever it is considered necessary and in order to monitor the execution of the Programme. 

8.2
The Municipality shall comply with the provisions of the 2013 DoRA and MFMA. Accordingly, proper financial statements shall be maintained and made available to the Department, or its authorised representatives, for purposes of inspection and audit.

8.3
The Department shall supply National Treasury with such information as may be required in terms of Section 10 of the 2013 DoRA, when required. The Department shall submit such information to the National Treasury, after having been provided with same by the Municipality  within 10 days after each month, in accordance with section 12 (2) of the 2013 DoRA.
8.4
The Municipality shall supply any information related to the Programme as and when requested in writing by the Department or its authorised representatives. The Department or its representatives shall at all times have access to all documents, information, project sites, and installations subject to providing Municipality  with at least 7 (seven) days written notice of such an intended visit.

8.5
The Department may, in order to fulfil its obligation to exercise macro-control in terms of the PFMA and in accordance with this Agreement, appoint a person, to impose such controls as the Department may deem necessary after written notification referred to in clause 8.4 is given to the Municipality. Such controls shall include, but shall not be limited to the following:

8.5.1
Audit of the asset procurement process;


8.5.2
Independent and or random inspection of any installation;


8.5.3
Introduction and implementation of such monthly and quarterly controls as the Department may deem necessary; and

8.5.4
Recommendations on shortcomings of Municipality’s micro-control measures. 
9. 
BREACH

9.1  
Should any Party commit a breach of any provision of this Agreement and fail to remedy such breach within 14 (fourteen) days of receiving written notice from the other requiring it to do so, then and in that event, the other Party (the aggrieved party) shall be entitled, without prejudice to its other rights in law, to cancel this Agreement or claim specific performance of the defaulting Party's obligations without prejudice to the aggrieved Parties right to claim damages.

9.2  
Should either Party dispute the existence of a breach entitling the aggrieved Party to the abovementioned rights and remedies, the dispute will be referred, at the request of either Party for determination by an arbitrator appointed as per clause 10 below.

9.3  
Failure to finalise the projects within the stipulated time limits due to the delay in the transfer of Programme Funds, delays in the approval of variation orders and/or circumstances beyond the Municipality’s control will not constitute a breach of this Agreement.
10. 
RESOLUTION OF DISPUTES

10.1  
Any dispute which arises out of this Agreement shall be referred to the Director-General of the Department of Energy, the Municipal Manager of the Municipality or their appointed representatives, who shall endeavour to settle the dispute through mediation and negotiations, failing which either Party may in writing refer the matter to arbitration in accordance with the rules of the Arbitration Foundation of Southern Africa.
10.2  
The Arbitrator shall at all times have regard for the intention of the Parties and shall resolve the dispute in a summary manner.

10.3  
Any award made by the Arbitrator:

10.3.1 shall be final and binding upon the Parties;

10.3.2 shall be carried into effect by the Parties; 
10.3.3 may only be made an order of court if the party concerned fails to  abide by  the terms of the award; and
10.3.4 may include an order directing the unsuccessful party to pay the costs of the arbitration and the expenses incurred by the successful party.
10.4 
This Clause shall survive the termination of the Agreement.

10.5 
This Clause shall constitute each Parties irrevocable consent to the arbitration proceedings, and no Party shall be entitled to withdraw there from or to claim that such Party is not bound by this clause.
11. SPECIAL CONDITION

11.1
The responsibility of the Municipality to pay Programme Creditors on submission of invoices depends on the transfer of funds by the Department in terms of the 2013 DoRA to the Municipality. 
12. 
GENERAL

12.1 
No amendment or consensual termination of this Agreement will be of force or effect unless reduced to writing and signed by all the Parties.

12.2 
The relationship between the Parties in terms of this Agreement will involve close collaboration as amongst independent contracting Parties, and in the circumstances will not imply any partnership in the legal sense, nor will it constitute any Party the agent or authorised representative of others.

12.3 
The rights and obligations of the Parties in terms of this Agreement are personal and are not capable of being ceded, assigned, delegated or transferred by either Party to any other person, except with the prior written consent of other Parties.
12.4 
No extension of time, latitude or other indulgence which may be given or allowed by any Party to the other, will constitute a waiver or novation of this Agreement, or affect such Party's rights, or prevent such Party from strictly enforcing due compliance with each and every provision of this Agreement.

12.5 
To the extent that any provision of this Agreement is or may become unenforceable for any reason, it shall be severable from the remainder of this Agreement which shall remain in force.
13. 
DOMICILlUM CITANDI ET EXECUTANDI

13. 1  
The Department of Energy chooses as its domicilium citandi et executandi for the services of all documents and notices at: ​
          The Director General

Department of Energy

192 Visagie Street, Corner Visagie and Paul Kruger Streets
Pretoria
0001
Tel: +27 (0) 12 406 7684
Email: xolile.mabusela@energy.gov.za
13.2 
The Municipality chooses its domicilium citandi et executandi for the service of all documents and notices at: ​

Address:

_____________________________________________


_____________________________________________


_____________________________________________


_____________________________________________


______________________________________________

13.3 
Any Party may change its domicilium citandi et executandi by means of a written notice to the other Parties, provided that such domicilium must be a physical address within the Republic.

13.4 
All notices contemplated under this Agreement must be delivered by hand or sent by prepaid registered post, in which latter event a notice will be deemed to have been received by the addressee (s) seven (7) days after the proven date of posting.
SIGNED at ……………..………………….this ………. day of ……………………….. 2014
WITNESSES:

1.

 
  ________________________________
                   
FOR AND ON BEHALF OF THE DEPARTMENT, DULY AUTHORISED

2.
_______________________
SIGNED at ……………..………………….this ………. day of ……………………….. 2014
WITNESSES
1.

 
________________________________
                   
FOR AND ON BEHALF OF THE MUNICIPALITY, DULY AUTHORISED

2.
_______________________
ANNEXURE: A – Municipal EEDSM Programme Scope
Municipal Energy Efficiency and Demand Side Management Programme Scope 
	No.
	Project 
	Activities  
	Cost (%)

	Step 0: Project Management and Administration 
	5%

	1.
	Project Administration  
	Logistics and coordination of project activities
	

	Step 1: Establishing of a extended and a detailed baseline 
	7%

	1.
	Infrastructure Inventory 
	Description of the infrastructure ( i.e. street and traffic light( pole no, luminaire wattage, type of lamp), water plant (type of motor, pump type, wattage etc.) and ,buildings (gross floor area, total number of floor levels, etc), building base data (i.e. type of buildings, number of floors, occupancy), main energy sources (electricity, gas, etc), building characteristics (building length, height], width, etc), geographic position of the building. 
The Municipality is requested to make use of the audit templates provided by DoE.
	

	2.
	Calculation of kWh savings for buildings, street lighting, street lighting, or water purification and pumping  (Energy auditing)
	Proposed energy efficient technologies, projected total energy reduced per year, estimated life cycle/span of the technology in year, efficiency of the grant (R/kWh), pay pack period/ROI, monitoring of the energy consumption and savings. 
	

	3.
	Business/Implementation Plan Development 
	Number of buildings, street lights, traffic lights, or water purification and pumping plants to be retrofitted, type of efficient technology to be utilized,  timelines for the retrofit activities, budget breakdown (awareness, skills, and retrofits), projected jobs to be created. 
The Municipality is requested to make use of the template that is provided by DoE
	

	Step 2  : Implementation of Energy Efficiency Programme  

	1.
	Retrofits of Municipal infrastructure 
	Replacement of inefficient technologies with efficient  technologies in buildings, street lighting, traffic lighting, or water purification and pumping plants
	86%

	
	
	Monitoring of electricity consumption and savings post-retrofitting period
	

	2.
	Capacity Building & Training
	Develop capacity building and training plan for local technicians. 
	1

	
	
	Create a database of trained technicians or participants 
	

	3.
	Energy Efficiency Awareness 
	Develop a municipal energy efficiency awareness plan 
	1%

	
	
	Design and print energy efficiency messages in local/regional newspapers, municipal newsletter, electricity bills, etc  
	

	
	
	Conduct workshops/seminars on energy efficiency and demand side management 
	

	
	
	Conduct live energy efficiency discussions in local/regional newspapers 
	

	
	
	Public opinion surveys to assess the level of energy efficiency awareness  
	

	
	
	Assessment of the impact of the EE Awareness 
	

	
	 Reporting of Project Progress
	Compilation of monthly, quarterly and annual performance reports to report implementation progress.
	5%

	
	
	Quality control and assurance through routine inspections by Department
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